
Fragments from a Changing Legal
Landscape—Planning Law Update

Charles George Q.C.

1. Is it all becoming more complicated? The sheer space taken on our bookshelves by the multi-
volumes of the Planning Encyclopedia, and by the ever-thickening issues of the Journal of Planning
Law, suggests an affirmative answer. Those who think planning law simple and straightforward must
fish but rarely in the planning pond.

2. The year since the last Oxford Conference has been one to strain legal digestive systems—the
highlights being the coming into force of (most of) the provisions of the Planning and Compulsory
Purchase Act; the coming into force of the Freedom of Information Act 2000; and the making
and coming into force of the Environmental Information Regulations 20041, not to mention
amendments to the Use Classes and General Permitted Development Orders2. Meanwhile there
has been a flood of case-law (though virtually nothing from the House of Lords). One aspect of
town and country planning has appeared repeatedly in the press, even making front-page news in
some of the tabloids, and featuring somewhat opportunistically in the General Election—I refer of
course to the challenge involved in seeking to accommodate (a word I use advisedly) gypsies and
travellers in a post-ECHR world. I am not going to explore developments in gypsy and traveller law,
notwithstanding the important new duty on local housing authorities under s.225(1) of the Housing
Act 2004 to carry out an assessment of the accommodation needs of gypsies and travellers residing
in or resorting to their district. The topic has been much written about3, and further comment is
premature, because one of the key issues has been hit for six into the House of Lords by the Court
of Appeal in Leeds4, requiring urgent review of the relationship between the European Court of
Human Rights (ECtHR) ruling in Connors and the doubtful jurisprudence of the majority speeches
in Qazi5.

3. I recall attending a lecture by the yet to be ennobled Lord Dacre of Glanton, then Regius
Professor of Modern History in this University, who apologised for the mixed metaphor before
embarking upon what he described as a ‘‘bird’s eye gallop over the landscape’’. That is what I am
also attempting. And I plead guilty in advance to the charge of straying beyond the last year, and
beyond the narrow ambit of town and country planning.

The Planning and Compulsory Purchase Act 2004

4. As a result of the Planning and Compulsory Purchase Act 2004 we have entered not a new world,
but rather a house in which the furniture has been substantially repositioned. I can find little good to
say about this legislation, which was in my view for the most part unnecessary, and which has had

1 SI 2004/3391.
2 The Town and Country Planning (Use Classes) Amendment (England) Order 2005 SI 2004/84; The Town and Country Planning (General

Permitted Development) (Amendment) Order 2005 SI 2005/85.
3 Johnson and Willers (ed.) Gypsy and Traveller Law (2004); Maurici ‘‘Gypsy planning challenges in the High Court’’ [2004] J.P.L. 1654;

Goodman ‘‘ ‘‘We’ll Go No More A-Roving’’: Seeking a New Definition of Gypsy and Traveller’’ [2005] J.P.L. 1159.
4 Leeds CC v Price [2005] EWCA Civ 289; [2005] 1 W.L.R. 1925.
5 Connors v UK (2004) 40 E.H.R.R. 189; [2004] H.L.R. 52; Harrow LBC v Qazi [2001] EWCA Civ 1834; [2004] 1 A.C. 983.
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the result not of simplifying but of complicating the system, and also I suspect the achievement of
good planning. In some cases the content of the powers and duties have merely been re-numbered
(s.38(6) for example replacing our old friend s.54A of the TCPA 1990). In other cases what has
long been the practice has been given statutory status (for example the new duty under s.39(1)
in plan-making to ‘‘exercise the function with the objective of contributing to the achievement
of sustainable development’’), but the opportunity has not been taken to make the achievement
of sustainable development a mandatory factor to be afforded especial weight in relation to every
exercise of development control—though that is what is required if we are to begin to cope with
the challenge of climate change6.

5. I see no justification for entirely revising the local plan system just when it was settling down
well, and if it had to be revised, why did we need the complication of trying to remember the
distinction between local development schemes, local development documents and development
plan documents? I doubt there will be any greater satisfaction from the local community now that
there has to be a statement of community involvement as part of local development documents, just
as I am unaware of any local planning authority in recent times which has contemplated devising or
revising a local plan without some community involvement and without frequent incantation of the
beguiling catch-words ‘‘public participation’’, ‘‘stake-holders’’ and ‘‘sustainability’’.

6. The only important decision of which I am aware on the new development plan provisions is
the Wealden case7 where the Court of Appeal held that the 2004 Act has not repealed the implied
power of a local planning authority to abandon its local plan proposals for good reason, thereby
reversing the inconvenient decision at first instance that such abandonment could only take place in
the limited circumstances envisaged by para.8 of Sch.8.

7. In some cases the 2004 Act confers new powers—for example the Secretary of State’s new
powers in respect of major infrastructure projects under s.44. But when in recent times has a major
infrastructure project gone ahead without an economic impact report, so there is no need to be
excited about the new power to call for this8. Of greater significance is his new power by regulation
to make provision for the making of planning contributions under ss.46 and 47, though, as explained
in the new Circular on Planning Obligations, ‘‘a decision on the introduction of an optional planning
charge will be made in the context of the Government’s response to the Barker Review of Housing
Supply’’9. Those of you who have been involved in the surreptitious increase in retail floorspace
through the introduction of mezzanine floors, will probably appreciate the need for the new power
under s.49 to control increases of internal floor space, but since the new power has not yet been
exercised through amendments to the General Permitted Development Order, the extent of the new
restriction remains unclear.

6 As has been said, we need to make global warming history, or we shall soon be history ourselves. See generally G. Monbiot ‘‘Climate
change: a crisis of collective denial?’’ (2005) E.L.M. vol 17, No.2, p.57. A report by the Royal Society published on May 15, 2005 calls for
urgent action. The Society’s Vice-President, Sir David Wallace, has described the government’s revised estimate of how much carbon dioxide
the UK will cut as ‘‘frankly unrealistic’’, pointing out that ‘‘there are some tough political decisions to be made in this parliament about how
the UK manages its seemingly insatiable appetite for energy at a time when cutting emissions of greenhouse gases such as carbon dioxide is
imperative’’ (Guardian, May 15, 2005). For a spirited attempt to justify the new development plan provisions see Rozee, ‘‘The Planning Act.
Getting the new system working”, New London Architecture, Issue 54, p.12.

7 Wealden DC v Martin Grant Homes Ltd [2005] EWCA Civ 1221, reversing [2005] EWHC 453 (Admin).
8 s.44(5).
9 ODPM Circular 05/2005, para.4. The Barker Review, Delivering stability: Securing our future housing needs, was published on March 17, 2004.
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8. Of course there are some sensible proposals in the 2004 Act. In his paper to last year’s Oxford
Conference10 David Elvin Q.C. explained the long-overdue changes made in relation to Crown
Development by the 2004 Act. I do not attempt a resume. One result is that the decision of the
Court of Appeal R. (on the application of Cherwell DC) v The First Secretary of State11 (confirming that
development by a design, build and operate contractor could be ‘‘development carried out by or on
behalf of the Crown’’ for the purposes of s.294(1) of the TCPA 1990) is less significant than it would
otherwise be. Nevertheless the approach shown in the judgment may prove of wider application.
This is what Chadwick L.J. (with whom the other members of the Court of Appeal agreed) said12:

‘‘In any particular case, the existence of the DBO contractor’s private interest, and the fact that
the development is carried out by virtue of that interest, may well lead to the conclusion that
the development is carried out in order to serve the private interest rather than on behalf of the
Crown. But that will be a question of fact and degree, turning on the particular circumstances
in each case. . ...[That question] should be seen as one of those questions as to which (to adopt
the words of Lord Hoffmann13. . .) ‘‘lawyers have decided that it would be inexpedient for an
appellate tribunal to have to form an independent judgment’’. The court should not substitute
its own view unless the view of the decision-maker was outside the bounds of reasonable
judgment’’.

Since both inspector and the First Secretary of State, as well as the judge at first instance, had taken
the view that the proposal was clearly development by the Crown, that was the end of the matter14.

9. Another generally sensible new power is that given to local planning authorities to serve temporary
stop notices under s.52., though there are some potentially unfair practical consequences15. It remains
to be seen whether the cumbrous and caveated way in which caravans which are used as a sole
or main residence on site have been dealt with in new regulations16 will prove enough to allay
the continuing concern expressed by the Joint Committee on Human Rights ‘‘that the differential
treatment of the homes of Travellers permitted by the regulations risks breach both of obligations
under [the Convention on the Elimination of all Forms of Racial Discrimination]. . ..and of Article
14 ECHR [European Convention for the Protection of Human Rights] read with Article 1 of
Protocol 1 ECHR’’17. Any such incompatibility is, however, small beer compared to the differential
treatment of dwelling houses and caravans under the Carnwath-inspired Stop Notice provisions of
the Planning and Compensation Act 1991, in respect of which there is an outstanding incompatibility
challenge for which permission has been given18.

10 ‘‘Inclusivity and integration: some recent legal developments’’ paras 95–99, in The New Planning System: Inclusive, Sustainable and Spatial
(2004).

11 [2004] EWCA Civ 1420; [2005] 1 W.L.R. 1128.
12 ibid. para.[57].
13 Moyna v Secretary of State for Works and Pensions [2003] UKHL 44; [2003] 1 W.L.R. 1929 para.[27].
14 Chadwick L.J. also considered that this was the only conclusion the First Secretary of State could have reached in the circumstances

(para.[58]).
15 See Kinloch ‘‘What is wrong with temporary stop notices?’’ [2005] J.P.L. 7.
16 Town and Country Planning (Temporary Stop Notice) (England) Regulations 2005, SI 2005/206.
17 Fourteenth Report Session 2004–5, para.107.
18 R. (on the application of Wilson) v Wychavon DC.
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The Freedom of Information Act 2000 and the Environmental Information Regulations
200419

10. We are all familiar with the powers of inspectors by summons to require any person to attend
to give evidence (or more often) to produce any documents in his custody or control relating
to any matter in question at the inquiry20. These powers have in my experience been frequently
invoked and seldom exercised, although inspectors have from time to time ruled that unless certain
documents are produced, they are unlikely to be able to make certain findings sought by the party
resisting disclosure21.

11. That has now all changed; as has the ambit of s 100B-G of the Local Government Act 1972, as
amended. In our area of work I suspect the Environmental Information Regulations will be more
important than the Freedom of Information Act itself 22. Perhaps the most startling aspects of the
Environmental Information Regulations are:

(1) the very wide definition of environmental information23;
(2) the limited number of exceptions to disclosure24;
(3) the subjecting of even these categories to the overriding test that disclosure should take

place unless ‘‘in all the circumstances of the case, the public interest in maintaining the
exception outweighs the public interest in disclosing the information’’25;

(4) the subjecting of the public interest test itself to ‘‘a presumption in favour of disclosure’’26;
(5) the positive duty on a public authority progressively to make available the environmental

information it holds by electronic means which are easily accessible and to take reasonable
steps to organize the information relevant to its functions with a view to the active and
systematic dissemination to the public27.

12. And all this is on top of the public’s right to information based on positive duties on the State
arising both under Art.2 of the ECHR (as in the case of industrial activities concerned with waste
disposal) and also under Art.828. Meanwhile the common law also values what one judge29 has
recently described as the obligation of ‘‘all cards on the table’’. This obligation—to my mind rather
surprisingly—was held to have been breached when the Environment Agency failed to disclose to
the public an internal report on air dispersion related to a permit application. Equally surprising to my
mind was the Court’s decision (having found the consultation unfair by reason of the shortcomings
on disclosure) to refuse relief because the Court was:

‘‘entitled, and in the absence of any clear contrary case being put, bound to regard. . .a
shortcoming in the Agency’s disclosure as not having been done as consciously wrong or

19 See n.1 above.
20 s.250(2) of the Local Government Act 1972, applied to planning inquiries by s.320(2) of the Town and Country Planning Act 1990.
21 For an example, see para.11 of the Inspector’s Report, January 2004, into the North West Development Agency (Kingsway Business Park,

Rochdale) CPO 2002.
22 See Coppel ‘‘Environmental Information: The New Regime’’ [2005] J.P.L. 12.
23 Reg.2(1).
24 Reg.12(4) and (5).
25 Reg.12(1)(b).
26 Reg.12(2).
27 Reg.4(1).
28 Oneryildiz v Turkey Appn. No.48939/99; [2005] E.H.R.L.R. 203; Guerra v Italy (1998) 26 E.H.R.R. 357; Taskin v Turkey (No.1) Appn.

No.46117/99; [2005] E.H.R.L.R. 222.
29 R. (on the application of Edwards) v The Environment Agency [2005] EWHC 657 (Admin).
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with any dishonest or abusive intent but rather in what could have been conceived to be the
ordinary (although in [the Court’s] view misconceived) practice in such an area’’30.

No prize for guessing that the judge in question normally sits in the Chancery Division.

Human Rights

13. One of the topics dealt with at last year’s conference by David Elvin Q.C. was the treatment
of human rights issues in planning cases following Lough31. That was the case where the Court of
Appeal made it clear that it is not necessary for a planning decision maker to carry out an articulated
proportionality balancing exercise, provided it is clear in substance that the decision adopted the
correct approach:

‘‘49. . . ..The effect of the proposal on adjoining owners and occupants must however be
considered in the context of Article 8, and a balancing of interests is necessary. The question
whether the permission has ‘‘an excessive or disproportionate effect on the interests of affected
persons’’ [part of the Samaroo test] is, in the present context, no different from the question
posed by the inspector, a question which has routinely been posed by decision makers both
before and after the enactment of the 1998 Act. . ..

50. I am entirely unpersuaded that the absence of the word ‘‘proportionality’’ in the decision
letter renders the decision unsatisfactory or liable to be quashed’’ (per Pill L.J.).

Disappointingly the appellate committee of the House of Lords refused a petition for leave to
appeal32.

14. Additionally, in Coates33 the Court of Appeal, despite a strong dissenting judgment from Sedley
L.J., has rejected any requirement for a systematic proportionality analysis, though Sedley L.J. has
returned to the fray in Machado34 with a pithy comment which all concerned in the drafting of
officers’ reports should heed:

‘‘. . ..proportionality is not an issue that can ordinarily be addressed in one sentence. It does
not demand complexity, but it calls for a structured approach.’’

15. It is, of course, Art.8 and Art.1 of the First Protocol, which are of most immediate relevance to
planners.

16. There are four ECtHR decisions on Art.8, and one domestic decision, which warrant mention.
The first is Kyrtatos v Greece35 where the complaint concerned degradation of the natural environment.
The majority held that:

‘‘. . .the crucial element which must be present in determining whether, in the circumstances
of a case, environmental pollution has adversely affected one of the rights safeguarded by para.

30 ibid. para.[93(vi)].
31 Lough v The First Secretary of State [2004] EWCA Civ 905; [2004] 1 W.L.R. 2557.
32 [2004] 1 W.L.R. 2892. For a general review, see Morrow ‘‘The Rights Question: The Initial Impact of the Human Rights Act on Domestic

Law Relating to the Environment’’ [2005] J.P.L. 1010.
33 Coates v South Buckinghamshire DC [2004] EWCA Civ 1378; [2005] J.P.L. 668.
34 Machado v The Secretary of State for the Home Department [2005] EWCA Civ 597 at [41].
35 (2005) 40 E.H.R.R. 16 at [52]–[53].
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1 of Art.8 is the existence of a harmful effect on a person’s private or family sphere and not
simply the general degradation of the environment. . ..the applicants have not brought forward
any convincing arguments showing that the alleged damage to the birds and other protected
species living in the swamp was of such a nature as to directly affect their own rights under
Art.8 s.1 of the Convention.’’

17. Taskin v Turkey36 was one of those easy cases which we like to suppose could not happen in the
UK. A violation of Art.8 was found arising out of a lack of procedural safeguards where a gold mine
had been permitted to operate using sodium cyanide close to the applicants’ homes. Emphasis was
placed on ‘‘the positive obligation on the State to take reasonable and appropriate practical measures
to secure the applicant’s rights’’; and on ‘‘the importance of public access to the conclusions of such
studies and to information which would enable members of the public to assess the danger to which
they are exposed’’.

18. The third Art.8 case, Gomex v Spain37, like Taskin, concerns the important, but difficult, question
of the positive obligations of public authorities under Art.8, but is of more immediate relevance. A
Spanish local authority had issued an unlimited number of licences for bars, discos and night clubs,
and the applicant claimed a breach of Art.8 rights, as a result of the local authority’s failure to put a
stop to third-party breaches of the applicant’s right. This failure was held to be an incontrovertible
element of Art.8, nor did it matter that the subject matter of the applicant’s complaint was noise
outside, rather than inside, her home38.

19. The fourth and most recent Art.8 case is Fadeyeva v Russia39 where it was held that the applicant’s
Art.8 right had been violated as the State had failed to offer the applicant any effective solution to help
her resettle in circumstances where the operation of a steel-plant in close proximity to her council
home endangered her health and well-being. This was notwithstanding the important contribution
the steel plant made to the economic system of the region. After the cul-de-sac before the Grand
Chamber in Hatton (No.2)40, where the public interest in aviation was adjudged overwhelming, these
decisions are welcome.

20. By far the most extensive recent consideration given to Art.8 is that by the Divisional Court
is the recent hunting ban case41. Following an exhaustive review of the case-law, in which the
Strasbourg cases are described as ‘‘contain[ing] largely anchorless generalisations, moderated only by
the facts of the individual cases’’42, the Court held that even in the case of those families for whom
hunting had been ‘‘a central, personal and community activity for generations’’ the ban did not
intrude sufficiently into ‘‘their personal integrity and inter-personal development’’ to engage Art.843.
Nor was there a relevant interference with a person’s right to respect for his home, even though

36 See n.28 above.
37 Appn. No.0004143/02; [2005] E.H.R.L.R. 217. See Paradissis ‘‘Noise Nuisance and the Right to Respect for Private and Family Life: the

Moreno Gomez case’’’’[2005] J.P.L. 584).
38 This is to be contrasted with the narrow approach of the Court of Appeal in Anufrijeva v LB of Southwark [2003] EWCA Civ 1406; [2004]

Q.B. 1124,which seemed to confine the positive obligation under Art.8 to cases where the welfare of children was at stake or family life was
seriously inhibited, the emphasis being on ‘‘the extent of the culpability of the failure to act and. . .the severity of the consequence’’ (paras [43]
and [48]).

39 Appn. No.55723/00.
40 Hatton v UK (2003) 37 E.H.R.R. 28.
41 Countryside Alliance v H.M.Attorney-General [2005] EWHC 1677 (Admin).
42 ibid. para.[136].
43 ibid. paras [135]–[137].
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his tied-home would be lost as a result of the Hunting Act’s interference with his employment or
business 44.

21. Turning to Art.1, there are seven cases of special interest, five of them domestic cases. Where the
property interference consists of control of land as opposed to expropriation, human rights challenges
have continued to face an uphill task. A claim that amended sections of the Countryside Act 196845

were incompatible with Art.1 of the First Protocol failed in the Trailer case46. Before the amendment
the claimant received £19,000 per annum for restrictions on the use of its canal which was an SSSI;
but it was held lawful that, following the amendment, it should received no compensation at all for
the same (or even greater) restrictions. As expressed by Neuberger L.J.:

‘‘58. . . .provided the state could properly take the view that the benefit to the community
outweighs the detriment to the individual, a fair balance will be struck, without any requirement
to compensate the individual. Should this not be the case, compensation in some appropriate
form may serve to redress the balance, so that no breach of article 1 of the First Protocol
occurs’’.

That incidentally of course is one of the reasons why no compensation is payable when land is added
to the Green Belt, or given protected status, the other being that until planning permission for the
conflicting activity or use is refused, there is no interference47.

22. The right to property was also extensively treated in the hunting ban case, where it was
conceded that for some claimants and in some respects there was an interference with their right
to peaceful enjoyment of their possessions, mainly, if not entirely, constituting control of use, not
deprivation48. The judgment also analyses in depth the issues of ‘‘justification and proportionality’’,
before concluding that:

‘‘337. . . .the defendants sufficiently establish that the Hunting Act has a legitimate aim; that it
is rationally related to that aim; that it does not go further than is necessary to achieve that aim;
that it is necessary in a democratic society; that it satisfies the test of proportionality; and that
Parliament had sufficient evidential material to reach such conclusions on a rational basis’’49.

Sad though this will be to many, I regard the result as legally inevitable.

23. Where expropriation (as opposed to control) is involved, the position is different, and this is so
even where that expropriation is the result of a limitation provision. Squatters’ rights have largely
been eliminated by the Land Registration Act 2002, and in Beaulane Properties Ltd v Palmer50, dealing
with the old law, it was held that the defendant did not acquire possessory title to a field by exclusive
grazing of it since 1986. In so far as s.75 of the Land Registration Act 1925 would secure a different
result, it was held incompatible with Art.1 of the First Protocol. It will be interesting to see if the

44 ibid. paras [145]–[148].
45 ss.28–28Q of the Countryside Act 1968, as amended by the Wildlife and Countryside Act 2000.
46 R. (on the application of Trailer and Marina (Leven) Ltd) v The Secretary of State for the Environment, Food and Rural Affairs [2004] EWCA Civ

1580; [2005] 1 W.L.R. 1267.
47 Bovis Homes Ltd v New Forest DC [2002] EWHC 483 (Admin) para.303. See also the recent ECtHR decision in relation to fishing

restrictions, Paavo Alatulkkila v Finland Appn. No.00033538/96.
48 See n.41 above, paras [177]–[180].
49 ibid. para.337.
50 [2005] EWHC 1295 Ch; [2005] 3 W.L.R. 554.

[2005] J.P.L., DECEMBER  SWEET & MAXWELL AND CONTRIBUTORS



[98] Fragments from a Changing Legal Landscape—Planning Law Update

ECtHR reaches a similar conclusion when it decides the pending case of J.A. Pye (Oxford) Ltd v
UK51.

24. How all this affects the question of new village greens—where registration brings no compensation
and brings with it criminal penalties for most beneficial uses of the newly registered village
green—remains unclear. Sullivan J. ducked this question in the Laing Homes case52. It may be
academic hereafter in the light of the Court of Appeal’s scorched earth judgment in the Oxfordshire
CC case53, as a result of which, at any rate until the Secretary of State makes regulations, few
new village greens are likely to be registrable, and some registered village greens may now be de-
registrable. But the delight of landowners and developers at this restraint on village green registrability
as a campaigning tool against development may be short-lived, as the House of Lords has allowed a
petition for leave to appeal, and the Commons Bill contains a provision reversing one of the central
holdings of the Court of Appeal. If the Court of Appeal’s decision were to be reversed, then the
human rights issue in Laing will need to be re-argued when a suitable case arises54.

25. The fourth Art.1 case is the Court of Appeal’s decision in the Tenby Harbour case55 where
directions controlling vehicle use in the vicinity of the harbour were challenged. The directions were
made under 1995 byelaws, themselves made under the provisions of a harbour revision order. One
of the successful grounds of challenge concerned the invasion of private property rights, protected
by Art.1 of the First Protocol of the ECHR. Reversing the judgment at first instance, the Court of
Appeal (in a single judgment given by Neuberger L.J.) said this:

‘‘68. . . .[I]t would seem that the council in the past indicated pretty clearly that it did not own
Castle Terrace, that it did not suggest that anyone other than the adjoining freeholders owned
Castle Terrace, and that it did not contend for a right of way, whether public or otherwise,
over Castle Terrace. Further, the record of the police observations suggests that no part of
Castle Point is regarded as public highway, and that was, of course, relayed to the council’s
highways and transportation committee in January 2002.

69. In these circumstances, it was, in our judgment, incumbent on the council to have regard
to the fact that, imposing parking restrictions on Castle Terrace might well be, and indeed on
the basis of the views its officers had expressed, would be, an interference with private property
rights of the appellants. We say nothing of what might have legitimately followed if parking
restrictions had been imposed by the council after giving such a fact due consideration. What
in our view vitiated the decision of the council to adopt the directions, in so far as they affected Castle
Terrace, was its omission to take a material factor into account. That factor was that if Castle Terrace
was private land over which no highway ran, the effect of the directions would be to invade
a private right, which was a right recognised by the convention, without compensation, and
without proper, and possibly any, regard to whether or not such an invasion was justified’’
(emphasis added)56.

51 Appn. No.00044302/02), held admissible on June 8, 2004.
52 R. (on the application of Laing Homes Ltd) v Buckinghamshire CC [2003] EWHC 1578 Admin; [2003] 3 P.L.R. 60.
53 Oxfordshire CC v Oxford CC and Robinson [2005] EWCA Civ 175; [2005] L.G.R. 664.
54 The government is likely then to seek to rely (as it did in the Laing Homes case) on the ECtHR admissibility decision in Uthke v Poland

(Appn. No.48684/99). Clause 14(2)(b) of the Commons Bill only requires the inhabitants’ use to ‘‘continue. . .at the time of the application’’.
55 R. (on the application of Richards) v Pembrokeshire CC [2004] EWCA Civ 1000; [2005] L.G.R. 105.
56 Neuberger L.J. added (para.66) that even without the introduction of the convention into domestic law, this point would probably be

good. Probably the case is no more than a statement of the obvious: that all relevant considerations need to be (and be shown to have been)
taken into account.
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26. The origin of the fifth case appears from its name, R. (on the application of Boyle) v Northern
Ireland Housing Executive 57. Delegated legislation imposed a condition of registration that the person
in control of a house in multiple occupation should take ‘‘reasonably practicable’’ steps to prevent
anti-social behaviour committed in the area by residents of the house. On the application of private
landlords, this was quashed, because those responsible for formulating the scheme ought to have,
and had not had, regard to the owners’ rights under Art.1 of the First Protocol. The scheme was also
held ‘‘so vague and lacking in defined scope that it would in any event fall foul of the principles of
legal certainty required under convention law’’.

27. The sixth case, Oneryildiz v Turkey58, shows that Art.1 of the First Protocol can embrace a
positive aspect. The authorities failed to take reasonable steps to prevent the death of nine of the
applicants’ relatives in a methane explosion occurring in an expanse of rudimentary dwellings erected
on a rubbish tip. The destruction of their property was held to be a violation of Art.1 of the First
Protocol. Although we do not have shanty towns such as this, methane explosions and the threat of
them, are sadly not unfamiliar.

28. Finally, I have to find place for the remarkable—and potentially very far-reaching—decision of
the ECtHR in Stretch v UK59, though it was actually decided in 2003, because of the fundamental
challenge it presents to domestic law concepts of ultra vires. The applicant lessee was granted in 1969
a building lease of industrial land by Dorchester Borough Council for 22 years, which required him
to erect up to six buildings at his own expense for light industrial use and included an option to
renew for a further 21 years. In 1991, when the applicant sought to exercise the option, West Dorset
Council declined to do so, on various grounds which eventually included the claim that the option
had all along been ultra vires by reason that the power to ‘‘let any land’’ under s.164 of the Local
Government Act 1933 did not extend to the grant of an option to renew. The Council were upheld
by the Court of Appeal60, and the House of Lords dismissed the applicant’s petition for leave to
appeal).

29. The ECtHR made four significant holdings:

1. that the applicant had a legitimate expectation of exercising the option to renew, which
could be regarded for the purposes of Art.1 of the First Protocol as attached to the property
rights granted under the lease61;

2. rejecting the government’s argument that, since the local authority was not obliged under
law to renew the lease, refusal to do so could not constitute an interference with the
applicant’s possessions, that the frustration of the applicant’s legitimate expectations and
depriving him in part of the consideration which he gave in entering into the agreement
constituted an interference with, or deprivation of, possessions62;

3. rejecting the government’s argument that application of the ultra vires doctrine respected
the principle of proportionality, and taking into account subsequent statutory amendments
(in particular s.123 of the Local Government Act 1972 and the Local Government
(Contracts) Act 1997), there was nothing per se objectionable or inappropriate in a local

57 [2005] N.I.Q.B. 22.
58 See n.28 above.
59 Appn. No.44277/98; [2004] L.G.R. 401.
60 (1998) 10 Admin L.R. 129.
61 para.35
62 para.36

[2005] J.P.L., DECEMBER  SWEET & MAXWELL AND CONTRIBUTORS



[100] Fragments from a Changing Legal Landscape—Planning Law Update

authority granting an option, and there had been a disproportionate interference with
the applicant’s peaceful enjoyment of possessions and a violation of Art.1 of the First
Protocol63;

4. noting that the domestic system could arguably have reconciled the doctrine of incapacity
with the individual interests at stake without necessarily enforcing the option in its original
form, for example by providing an alternative benefit or form of compensation or return
of his consideration, that the applicant should receive not the £785,735 net loss in
rental income claimed, but only Euros 31,000 for pecuniary damage and Euros 5000 for
non-pecuniary damage, plus Euros 45,000 costs64.

30. In the aftermath of the Allerdale65 litigation there has been a flood of (largely compromised)
disputes, whereby local authorities have sought to minimise their financial liabilities which arose
under ultra vires funding arrangements with banks. Stretch shows that such disputes give rise to ECHR
considerations, and that rather than the local authorities concerned placing total reliance on ultra vires
principles, or the banks on the evolving law of restitution in this area, both parties can refocus their
dispute-resolution on achieving alternative compensatory arrangements to minimise the interference
with human rights.

Process

31. I turn now to process.

EIA

32. Last year David Elvin delved authoritatively into the law of EIA, including SEA, and that is a
path which, with three exceptions, I am not going to retread, though the complications which EIA
law now presents for developers and other promoters of major schemes cannot be overestimated.
First, for all three professions’ file of key planning documents, I draw attention to the Hereford case66,
for Elias J.’s succinct one paragraph summary of five ‘‘material principles’’, derived from the Court
of Appeal judgments in Smith and in Bellway67 and the decisions to which they refer:

‘‘1. The decision whether a process or activity has significant environmental effects is a matter
for the judgment of the planning authority. In making that judgment it must have sufficient
details of the nature of the development, of its impact on the environment and of any mitigating
measures.

2. Equally, it is for the planning authority to decide whether it has sufficient information to
enable it to make the relevant judgment. It need not have all the material provided it is satisfied
it has sufficient to enable a clear decision to be reached.

3. In making the determination, the planning authority can have regard to the mitigating
measures provided that they are sufficiently specific, they are available and there is no real

63 para.41.
64 paras 51 and 55.
65 Credit Suisse v Allerdale BC [1997] Q.B. 306.
66 Hereford Waste Watchers Ltd v Hereford Council [2005] EWHC 191 (Admin) at [34]. See, however, the same judge’s decision in relation to

screening opinions, R. (on the application of Anderson) v York CC [2005] EWHC 1531 (Admin).
67 Smith v The Secretary of State for the Environment [2003] EWCA Civ 262;[2003] Env. L.R. 32; Bellway Urban Renewal Southern v John Gillespie

[2003] EWCA Civ 400;[2003] Env. L.R. 30.
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doubt about their effectiveness. However, the more sophisticated the mitigating measures and
the more controversy there is about their efficacy, the more difficult it will be for the authority
to reach a decision that the effects are not likely to be significant.

4. If the authority is left uncertain as to the effects, so that it is not sure whether they may be
significant or not, it should either seek further information from the developer before reaching
a conclusion, or if an ES has already been provided it should require a supplement to the
ES which provides the necessary data and information. It cannot seek to regulate any future
difficulties merely by the imposition of conditions.

5. The authority cannot dispense with the need for further information on the basis that it
is not sure whether or not there are significant environmental effects, but that even if there
are, other enforcement agencies will ensure that steps are taken to prevent improper pollution.
However, it should assume that other agencies will act competently and it should not therefore
anticipate problems or difficulties on the basis that those agencies may not do so.’’

The proposal was for a waste and recycling facility, not involving combustion. The ES had not
included details of emissions from the autoclaving process, describing these as negligible. The planning
permission included a condition that information relating to pollutant emission levels should be made
available before the development commenced. The permission was quashed on the ground that this
information should have been obtained, and made available for public consultation, prior to the
grant of planning permission. If the planning officer had been less zealous in identifying the issue in
his report, the developer would have been home and dry.

33. Second, the aftermath of Wells68. Here the anticipated deluge of litigation has so far failed to
materialise, the only case of which I am aware being R. (on the application of Noble) v Thanet DC69,
concerning the difficult tension between Wells and the presumption of validity. If decision A was
unlawful (for breach of EU law) but not challenged in time, and therefore formally valid, and is taken
into account in decision B which is challenged, can a challenge to decision B raise the unlawfulness
of decision A or is that barred? Put another way, is a decision maker, who is under a Wells obligation
to remedy the effects of a breach of EU law, required to ‘‘correct’’ so far as possible the error
in decision A when he makes decision B, or can he simply ignore the error in A? The Court of
Appeal upheld the negative answer given below, and (more surprisingly) unanimously refused to
make an Art.234 reference. Auld L.J. added what he described as ‘‘a note of dissatisfaction’’ that the
remedy of judicial review should have been exploited as a commercial weapon in the absence of any
demonstrated concern about potential environmental or other planning harm70.

34. Third, there is an important decision on phased development, apparently approving one type
of ‘‘salami’’ development. I refer to the recent Hastings BC case71, where the local authority had
granted planning permission, without an EIA, for road and surface-water attenuation works forming
phase one of a two-phase development project, notwithstanding recognition that phase two of the
project would require an EIA which would also, somewhat late in the day one might have thought,
embrace the impacts of phase one. It was held that the local authority was not bound to consider

68 Wells v The Secretary of State for Transport, Local Government and the Regions [2004] 1 C.M.L.R. 31; [2004] Env. L.R. 27. For a pre-Wells
unsuccessful claim invoking similar principles, see R. v North West Leicestershire DC and East Midlands International Airport [2000] J.P.L. 1287 at
1299.

69 [2005] EWCA Civ 782.
70 ibid. para.[68].
71 R. (on the application of Carol Candlish) v Hastings BC and Hastings and Bexhill Renaissance Ltd (t/a Sea Space) [2005] EWHC 1539 (Admin).
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also phase two when considering whether an EIA was required for phase one, and, to my mind
surprisingly, that a reference to the ECJ was inappropriate.

Relief out of time

35. Noble contains a helpful discussion of the effects of domestic law and EU law in relation to the
formal validity of what not been challenged within normal time-limits. As Auld L.J. said:

‘‘. . .there is authoritative domestic and EC authority for the proposition that proceedings for
judicial review afford adequate protection for community law rights in respect of the validity
of public actions’’72.

36. Similarly in Stancliffe Stone Co Ltd v Peak District National Park Authority73 the Court of Appeal
refused to allow a claimant, who was seeking declarations that a 1952 planning permission remained
active, to set aside or go behind the mineral planning authority’s decision in 1996 to list the sites as
dormant, a decision not challenged at the time. Whilst the court could interpret planning conditions
in private law proceedings, a challenge to the listing raised wider public issues and could only be
made by judicial review.

Notices and advertisements

37. The high water mark of judicial intervention for failure to comply with notice and advertisement
procedures is the old (rather forgotten) Court of Appeal decision R. v Lambeth LBC, Ex p. Sharp74,
where a local authority’s grant to itself of planning permission to develop sporting facilities in
Brockwell Park was quashed because the newspaper advertisement had not specified the period for
the making of objections. It was a case where the applicant (the respondent to the appeal) had not
seen the August newspaper notice until after he had consulted solicitors in December. The proposal
had been hotly contested and 250 members of the public attended the meeting at which the final
resolution was passed. Thus as Woolf L.J. said there was no prejudice to this particular applicant.
However, adopting an unusually strict approach, he continued:

‘‘while this was a factor to which the court should have regard, the position of the applicant
was that he was making the application not only on his own behalf but in effect, on behalf
of the public. In considering whether or not relief should be granted, the court, in his view,
must have very well in mind the fact that regulations such as the one under consideration were
designed to give to the public generally notice of proposals of this sort’’.

38. The facts of Ghadami v Harlow DC75 were very similar. Again no date was given in the newspaper
advertisement for the making of representation. Again there was no specific prejudice, and many
objections were made to the development. But Richards J. said that he did not read Ex p. Sharp as
removing the court’s discretion to refuse relief where there has been a breach of the requirements.

72 ibid. para.60, citing Bourgoin SA v MAFF [1986] Q.B. 716 and Upjohn Ltd v Licensing Authority established by the Medicines Act 1968 [1999]
1 W.L.R. 927. For a tolerant, post-Burkett approach to promptness in applying for judicial review, see R. (on the application of Hampson) v Wigan
MBC and Greenbank Partnerships Ltd [2005] EWHC 1656 (Admin).

73 [2005] EWCA Civ 747; [2005] N.P.C. 78.
74 [1988] 55 P. & C.R. 232.
75 [2004] EWHC 1883 (Admin); [2005] L.G.R. 24.
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‘‘73. . . .Everything depends on the particular circumstances. In the present case I am satisfied
that the defect in the advertisement did not frustrate the relevant objective of giving the
public an opportunity to make representations about the proposed development. . ..neither the
claimant nor the public at large suffered any prejudice by reason of the defect’’.

This is an eminently sensible result, though it is difficult to reconcile with the actual exercise of the
discretion in Ex p Sharp.

39. By contrast, in the context of owner-notification, whereas the exercise of discretion to refuse
relief in the old case of Main76 was readily understandable, given the lapse of time that had occurred,
there can be no surprise that cavalier disregard for the mandatory requirements in relation to the
statutory certificate led to quashing in Pridmore and Dodd77.

Interpretation

40. There has always been a tension between March Hare literalism and a less restrictive, fairness-
centred approach to construction. This is well-illustrated by the approach in McKay v The First
Secretary of State and Wycombe DC78, where an appeal had been lodged against enforcement notice A1
when the context (though not anything on the face of the appeal notice itself) showed that an error
had been made and the intention was to appeal against notice A2. The strict literalism of the judge
at first instance was robustly rejected by a Court of Appeal presided over by Lord Woolf C.J. in one
of his last decisions in the planning field. The Planning Inspectorate should have applied themselves
to ‘‘the context in which what happened occurred’’79.

Non-compliance with conditions precedent

41. We are all familiar with the law as stated in the Henry Boot80 case that:

‘‘Conditions on a planning permission must either be complied with, at least in substance, or
if it is sought to vary or discharge them, the mechanism laid down by Parliament in s.73 of the
Act, or in appropriate circumstances in s.73A, must be utilised’’.

Although the ambit of the phrase ‘‘at least in substance’’ remains unclear and challenges legal
ingenuity, and although some of us are still struggling to understand the reasoning and implications
of the two ELLX cases81, there was a tolerably clear basis on which to advise and act. It is therefore
reassuring that in the recent Airwave MMO282 case the underlying principle has been applied also
where permitted development rights were wrongly claimed when a telecommunications mast was
constructed in breach of the preconditions in the GPDO.

76 Main v Swansea CC (1985) 49 P. & C.R. 26.
77 R. (on the application of Pridmore and Dodd) v Salisbury DC and Docking [2004] EWHC (Admin); [2005] J.P.L. 655.
78 [2005] EWCA Civ 1774.
79 Para.17, drawing on a neglected passage in Finbow v Air Ministry [1963] 1 W.L.R. 697, 709.
80 Henry Boot Homes Ltd v Bassetlaw DC [2002] EWCA Civ 983; [2003] 1 P.& C.R. 23. See Ellis and Thomas ‘‘Putting the Boot into

Development Control: A User’s Guide to recent Case Law’’ [2005] J.P.L. 735.
81 R. (on the application of Hammerton) v London Underground Ltd [2002] EWHC 2307; [2003] J.P.L. 984, and R. (on the application of Prokopp) v

London Underground Ltd [2003] EWCA Civ 961; [2004] 1 P. & C.R. 31.
82 Airwave MMO2 Ltd v The First Secretary of State [2005] EWHC 1701 (Admin), considering Town and Country Planning (General Permitted

Development) Order 1995, Sch.I Pt 24 A(3)(3).
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42. Alas, to adapt the familiar phrase of Monsignor Ronnie Knox about Einstein’s role in obfuscating
the simplicity of Newton’s law of gravity, the devil, in the guise of Sullivan J, has now ‘‘crying
‘ho’, restored the status quo’’. For in the recent Hart Aggregates case83, in a part of his judgment
that is probably not obiter, but rather forms part of a second ratio, Sullivan J. rejected ‘‘an overliteral
application’’ of the Whitley/Henry Boot84 principle, where this ‘‘would produce absurd and wholly
unforeseen consequences’’85. He drew a distinction between two types of condition precedent, those
which merely require something to be done before the development commences, and those that are
so expressed as to go to the heart of the planning permission so that failure to comply will mean that
the entire development, even if completed years ago, must be regarded as unlawful86. He also, and in
the alternative, applied the reasoning of Ouseley J. in Hammerton87, endorsed by the Court of Appeal
in Prokopp88, that irrationality of enforcement action falls within the public law exception to the
Whitley/Henry Boot principle. Sullivan J. made plain his satisfaction that ‘‘a judge-made principle is
not applied so inflexibly as to produce results which defy commonsense and serve no useful planning
purpose’’89.

Predetermination and bias

43. Predetermination, as opposed to predisposition, is obviously inimical to fair decision-making.
In Bovis Homes Ltd v New Forest DC90 the New Forest Local Plan was quashed to the extent that
it included land north of Totton within the New Forest Heritage Area. One of the reasons for the
quashing was that the Council did not consider the matter with an open mind but predetermined its
decision. In a helpful restatement of the relevant law, Ouseley J. said:

‘‘111. . . ..a Council acts unlawfully when its decision-making body has predetermined the
outcome of the consideration which it is obliged to give to a matter, whether by the delegation
of its decision to another body, or by the adoption of an inflexible policy, or as in effect it is
alleged here, by the closing of its mind to the weighing of the relevant factors because of a
decision already reached or because of a determination to reach a particular decision. It is seen
in a corporate determination to adhere to a particular view, regardless of the relevant factors or
how they could be weighed. It is to be distinguished from a legitimate predisposition towards
a particular point of view. . ...

112. There is obviously an overlap between this requirement and the commonplace
requirement to have rational regard to relevant considerations. But, in my judgment, the
requirement to avoid predetermination goes further. The further vice of predetermination is
that the very process of democratic decision making, weighing and balancing relevant factors
and taking account of any other viewpoints, which may justify a different balance, is evaded.
Even if all the considerations have passed through the predetermined mind, the weighing and
balancing of them will not have been undertaken in the manner required, Additionally, where
a view has been predetermined, the reasons given may support that view without actually being

83 R. (on the application of Hart Aggregates Ltd) v Hartlepool BC [2005] EWHC 840 (Admin).
84 F.G.Whitley & Sons Co Ltd v Secretary of State for Wales [1992] 3 P.L.R. 72.
85 Para.[78].
86 paras [58]–[61].
87 See n.81 above.
88 ibid.
89 paras [89]–[90].
90 [2002] EWHC 483 (Admin).
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the true reasons. The decision-making process will not then have proceeded from reasoning
to decision, but in the reverse order. In those circumstances, the reasons given would not be
true reasons but a sham

113. In my judgment the sequence of steps and the accumulation of events here shows
predetermination and a closed mind, rather than a strong disposition to include the land within
the NFHA.

114. Of course certain factors taken by themselves point away from predetermination and
some can indeed be seen in a less unfavourable light. Each individual component may have
some individual explanation satisfactory by itself. But it is important in examining this issue to
look at the whole picture. Examining the whole picture and the crucial components of the
decision, which are the officers’ reports and the reasons given, and the way in which matters
have been approached over the years, I am driven reluctantly to reach the conclusion that this
matter was dealt with by the Council with a closed mind.’’

44. This passage in Bovis was extensively cited in the judgment in the Barnet TRO case91, a successful
application by local residents to quash three traffic orders. It was a case where, under the procedures
in the Local Government Act 2000, functions had been delegated to a single member of the Council,
rather than to a committee or officers. As the deputy-judge said:

‘‘53. . . . . . .if anything, the 2000 Act makes it all the more important that the single councillor
concerned should retain an open mind, if lawful and fair consultation is to take place. That is
because there will not be the normal constraints of collective decision-making which tend to
diminish, if not always eliminate, the impact of any one person’s deeply held views.

54. I am satisfied on the evidence before me that Councillor Coleman had himself gone beyond
a legitimate predisposition or even giving strong weight to his own manifesto commitment
that Partingdale Lane should be re-opened, and had predetermined the issue of principle as to
its re-opening before consultation ever took place’’.

Prior to consultation Councillor Coleman had sent an e-mail to a resident in the lane stating that
‘‘Partingdale Lane will be reopened to traffic in line with this administration’s commitment during the
election campaign. . .’’. This made it difficult to argue that the statutory consultation was genuine.

45. The mere fact that a tribunal has already reached a conclusion in a matter does not preclude it
from being able fairly to reconsider. As Dyson L.J. said in AMEC Capital Projects Ltd v Whitefriars
City Estates Ltd 92 in relation to construction adjudicators:

‘‘20. . . .It would be unrealistic, indeed absurd to expect the tribunal in such circumstances to
ignore its previous decision and not to be inclined to come to the same conclusion, particularly
if the previous decision was carefully reasoned. The vice which the law must guard against is
that the tribunal may approach the rehearing with a closed mind. If a judge has considered an
issue carefully before reaching a decision on the first occasion, it cannot sensibly be said that

91 R. (on the application of Partingdale Lane Residents’ Association) v Barnet LBC [2003] EWHC 947 Admin. This case also dealt with the
requirements for non-statutory consultation, and its approach was followed in the Westminster TRO case, R. (on the application of Montpeliers and
Trevors Assn) v City of Westminster [2005] EWHC 16 (Admin), two cases which show the judiciary at its most interventionist.

92 [2004] EWCA Civ 1418; [2005] 1 All E.R. 723. See also to like effect Feld v Barnet LBC; Ali Pour v City of Westminster [2004] EWCA
Civ 1307; [2005] H.L.R. 9 in relation to officer review of homelessness decisions.
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he has a closed mind if, the evidence and arguments being the same as before, he does not give
as careful consideration on the second occasion as on the first. He will, however, be expected
to give such reconsideration of the matter as is reasonably necessary for him to be satisfied that
his first decision was correct’’.

46. The more interesting issue is that of bias/predetermination in the case of individual councillors
sitting on the Planning Committee. I emphasise that I am not considering the simple, but rare, case
where the councillor has a pecuniary interest in the outcome. That would plainly vitiate the decision.

47. What if one or more councillors approach the matter with a less than open mind? There have been,
in effect, three jurisprudential approaches to this problem. The first has been to apply a test of public
perception/objective appearance: would the councillor’s participation strike a reasonable observer,
knowing all the facts, as fair (the ‘‘reasonable apprehension of bias’’ test)? At the other extreme
has been the functional test: whether the councillor’s participation prevented the committee from
exercising the determinative function given it by Parliament. Unless the councillor’s participation
determined the result, it will be rare that the functional test will lead to a quashing. Sandwiched
rather unhappily in the middle was the ‘‘real danger of bias’’ test, adopted in R. v Gough93, which
overtly excluded any requirement to ‘‘look at the matter through the eyes of a reasonable man,
because the court in cases such as these personifies the reasonable man’’.

48. Generally speaking in the 1990s the reasonable apprehension of bias test was out of favour. Thus
the challenge in the Kirkstall Valley case94 failed because the applicants had not established a real
danger of bias, even though ‘‘I [Sedley J] do not say that there was no risk of contamination or
that a reasonable onlooker might not have been suspicious about it’’95. This trend received support
from the Nolan Committee, which rejected ideas (principally formulated by lawyers and planning
officers) that planning decisions should be taken judicially, based solely on a rational and impartial
assessment of the evidence, by councillors insulated from anything associated with an application bar
the final decision96. In Nolan’s view attempting to divorce the political role of councillors from their
planning functions was both impractical and undemocratic:

‘‘Local democracy depends on councillors being available to people who want to speak to
them’’97.

49. But public perception was put back into central position in Porter v Magill 98:

‘‘The question is whether the fair-minded and informed observer, having considered the facts,
would conclude that there was a real possibility that the tribunal was biased’’.

Applied now to the planning field in Georgiou99, the position has been held to be as follows:

‘‘31. . . ..in considering the question of apparent bias in accordance with the test in Porter
v Magill, it is necessary to look beyond pecuniary or personal interests and to consider in

93 [1993] A.C. 646 at 670.
94 R. v Secretary of State for the Environment and William Morrison Supermarkets Plc, Ex p. Kirkstall Valley Campaign Ltd [1996] J.P.L. 1042.
95 ibid. at 1063 and 1062.
96 See for example George ‘‘Probity and Planning’’ [1997] J.P.L. 181. The recent cases are discussed in Findlay ‘‘Councillor Beware!’’ [2005]

J.P.L. 419.
97 Third Report of the Committee on Standards in Public Life, Standards of Conduct in Local Government in England, Scotland and Wales (1997)

Vol.1, Cm 3702-1 paras 282–285.
98 [2001] UKHL 67; [2002] L.G.R. 51 para.[103].
99 R. (on the application of Georgiou) v Enfield LBC [2004] EWHC 779 (Admin); [2004] L.G.R. 497.
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addition whether from the point of a view of the fair-minded and informed observer, there
was a real possibility that the planning committee or some of its members were biased in the
sense of approaching the decision with a closed mind and without impartial consideration of
all relevant planning issues. That is a question to be considered with appropriate caution, since
it is important not to apply the test in a way that will render local authority decision-making
impossible or unduly difficult’’.

50. Whether a member had a personal or prejudicial interest has to be determined objectively. The
mistaken but reasonable view of a member that he had no such interest is irrelevant, though the fact
that a member made an error of judgment and reasonably considered that he did not have a relevant
interest would be highly material to the question of penalty under s.79(4) of the Local Government
Act 20001.

51. Sometimes the facts will be so extreme that the result of litigation is readily predictable. An
example is Ghadami v Harlow DC2, a notable win by a litigant in person. The committee had resolved
to grant planning permission for S’s land by a majority of 4:3. Amongst the majority was Councillor

Garnett, the chairman of the planning committee, who actively approached G with a view to
securing the sale of G’s land to S, pointed out to G the risk that a CPO might be made in respect
of G’s land, and was involved directly or indirectly in discussions with S’s agent. Unknown to
Councillor Garnett, G recorded his telephone conversations.

‘‘110. . . .Councillor Garnett did not state in terms that he was determined to get the proposed
application through. But what he said in the telephone conversations, looked at in the context
in which those conversations took place, would in my view cause a fair-minded and informed
observer to conclude that there was a real possibility that he had made up his mind in favour of
the proposed development and that he would approach the decision on the planning application
with a closed mind and without impartial consideration of all relevant planning issues. I accept
that a predisposition in favour of a proposal does not equate to predetermination or a closed
mind, but in my view what was evidenced here was more than a mere predisposition’’.

52. The more difficult cases are those which involve dual membership. There are two Court of
Appeal decisions from pre-Porter v Magill times. The first is Hannan v Bradford CC 3, where three
school governors also sat as members of the Education Authority’s Staff Subcommittee. Although
the three had not attended the governors’ meeting which dismissed a schoolmaster, this was held
not to remove the possibility of bias arising from their being governors when they sat on the appeal
panel to determine whether the dismissal should be prohibited. The second is R. v Holderness BC,
Ex p. James Robert Developments Ltd 4. JRD’s applications for reserved matters approval were opposed
by the Parish Council and refused by the Borough Council’s planning committee, upon which
sat the Chairman of the Parish Council, Councillor Hunter, who spoke and voted consistently
against the proposals. The appeal, which failed, was brought solely on the ground that Councillor
Hunter should not have taken part, since he was a rival builder. No one appears to have seen any
incompatibility between Councillor Hunter’s two roles, although one might have supposed that this
was a clear-cut case of predetermination. At first-instance level there is Harrison J.’s decision in the

1 Scrivens v Ethical Standards Officer [2005] EWHC 529 (Admin).
2 See n.75 above.
3 [1970] 2 All E.R. 690.
4 [1993] 1 P.L.R. 108.
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Hereford and Worcester case5 where three members of the planning committee (including its chairman)
had previously sat on the different committee which had initially selected the site as suitable for
gypsies. The judge rejected the challenge on the ground that actual bias was not proved.

53. There are now at least two cases where decisions have been quashed for apparent bias arising from
duality of roles, as well as a local government ombudsman’s decision. The first is the Bovis Homes
case6, where the Chairman of the Planning and Transportation Committee, considering objections
to the Local Plan, was also a member of the New Forest Committee (a non-statutory body, including
representatives from local authorities and other bodies) which in August 1999 declared its support
for the Heritage Area boundary in the deposited plan. At the planning and transportation committee
in September 1999 the same boundary was unanimously upheld. The Chairman’s presence and
participation at the later meeting was held to give the appearance of bias, and to render the decision
unlawful7.

‘‘104. . . . The participation of someone who should not have participated precludes the
decision having been made as required by law and it is vitiated, subject only to the exercise of
the court’s discretion [to refuse relief in an appropriate case]’’.

54. The second case is Georgiou8. The proposals first came before the Council’s Conservation
Advisory Group, four members of which were also on the planning committee. Three of these
(including the Chairman of the planning committee) were present when CAG resolved to support
the proposals, and all three later voted in favour of the proposal in the planning committee (forming
part of the 8:7 majority to grant planning permission):

‘‘When it came to the meeting of the planning committee, nothing was said about the limited
function of the CAG or about the need for those with dual membership to put on one side
the support expressed in the CAG and to examine all the relevant planning issues before
reaching the planning decisions. In those circumstances I take the view. . .that a fair-minded
and informed observer would conclude that there was a real possibility of bias, in the sense of
the decisions being approached with closed minds and without impartial consideration of all
the planning issues, as a result of the support expressed by the CAG being carried over into
support for the applications in the context of the planning committee’s decisions’’9.

55. The local government ombudsman’s decision is contained in a report issued on July 22, 2002
(and forming the background to litigation in Murphy v Ethical Standards Officer10 from which I take
the facts). A Macclesfield councillor was found to have wrongly participated in the proceedings
of the planning committee when it refused planning permission for a large-scale development, in
circumstances where he had publicly declared his opposition to the proposed development previously,
and had been in the vanguard of putting together alternative proposals for the development of the
site in his capacity as chairman of the Borough Council’s amenities and recreation committee. In the
words of the ombudsman:

5 R. v Hereford and Worcester CC, Ex p. Wellington (1996) L.G.R. 159.
6 See n.47 above.
7 para.[103].
8 See n.99 above.
9 ibid. paras 32–33.
10 [2004] EWHC 2377 (Admin); [2005] L.G.R. 161.
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‘‘32. Whatever Councillor [Murphy] may say about not having formed a final view on the
merits of the application, I have no doubt that he was forcefully putting forward alternative
proposals and must have been seen as being opposed to the [company’s] proposals. I am
persuaded that Councillor [Murphy] entered the planning meeting with his mind already made
up although I accept that he put forward sound planning reasons for the rejection of the
applications at the meeting rather than seeking to promote his alternative plans. . .

33. . . ..I conclude that the public, knowing all the facts would be likely to consider that he had
a non pecuniary interest which he should have declared. . .I therefore consider that Councillor
[Murphy] should have . . .not taken part in the Planning Committee’s proceedings’’.

This thus was a decision based both on actual predetermination and on appearance of bias.

56. These decisions strongly suggest that apparent bias challenges are likely to become more common.
Local authorities need to take steps to ensure that the question of dual membership is addressed11.
On the other hand I should not be in the least surprised if in due course, at Court of Appeal level
or above, a less rigorous approach were to be favoured than was adopted in the cases I have been
discusssing.

57. Lastly on bias I draw attention to five matters:

(1) Witness statements (from whichever side) dealing with either the actual lack of
predetermination or with the actual contemporary perception of what occurred are
likely to be given little weight. ‘‘Protestations’’ from the alleged perpetrator are ‘‘unlikely
to be helpful’’12. The views of those on the other side, expressing astonishment or concern,
will similarly be afforded only limited weight, since strong opponents of a development
cannot themselves be regarded as neutral observers. But the reasons given on both sides
can ‘‘be taken into account as part of the overall picture that needs to be considered by the
fair-minded and informed observer’’13.

(2) Where the outcome would have been the same, regardless of the tainted participation,
then the Court may exercise its discretion against quashing the unlawful decision. But a
defendant seeking to rely on the discretion will face a hard task. For it is always arguable
that the bias of the one (or more) councillor(s) affected the autonomy of the other members
of the committee. In Bovis the committee had been unanimous, so that it is improbable
that the decision would have been different had the chairman absented herself or abstained.
Nevertheless, Ouseley J. stated that, as chairman, Councillor Drake was ‘‘I infer influential,
in her known views, perhaps more so with newly elected members’’14. In Georgiou the
voting was so close that there was no room for the exercise of discretion. Richards J.,
having said that:

‘‘35. . . .in my view nothing turns on the fact that one of them was the chairman of the
planning committee’’,

11 One procedural way forward was actually being progressed by Enfield BC at the time of Georgiou and is referred to in paras [20] and [38]
of the judgment.

12 Porter v Magill, above, para.[104].
13 Ghadami v Harlow DC, above, para.[113].
14 Bovis Homes v New Forest DC, above, para.[106].
15 para.[114].
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went on to say that:

‘‘The problem. . .relates to the possibility that the three members to whom I have referred
approached the matter with closed minds, rather than the possibility that they influenced
other members or that the special status attached to the CAG meant that its support for the
applications affected other members’’.

(3) An infected member is not always bound to withdraw from the meeting. In Ghadami15

the judge merely observed that Councillor Garnett should have ‘‘stood down as he was
requested to do’’, and in Georgiou the judge does not seem to have regarded it as critical
that dual members should not vote in the planning committee—merely that they should
openly state the fact of their dual membership and acknowledge the need to approach the
planning application with an open mind. But if an infected member does not withdraw,
then (even if he does not speak or vote or intend to influence the result) he increases the
risk of bias occurring:

‘‘It is thus distinctly possible that the mere declaration of a disqualifying interest, followed
by abstention from discussion or voting will not be enough to negate participation in the
decision’’16.

(4) The model code of conduct17 draws a distinction between between a mere personal interest
in any matter (where a decision on a matter ‘‘might reasonably be regarded as affecting to
a greater extent than [others], the well-being or financial position of himself/herself’’);
and a personal interest which is also a prejudicial interest in that matter (which a member of
the public with knowledge of the relevant facts would reasonably regard as so significant
that it is likely to prejudice the member’s judgement of the public interest). In the former
case mere disclosure is enough; in the latter the member must both withdraw from the
room and not seek improperly to influence a decision about the matter. Guidance on the
meaning of ‘‘well-being’’ is given in Murphy18.

(5) Where the interest is a prejudicial interest, so that withdrawal of the member is required,
this result cannot be avoided by the individual making it clear that he/she is attending (or
continuing to attend) the meeting solely in a personal capacity19.

Relevant information and the officers’ report

58. It is commonplace to base a legal challenge upon inadequacies in the officers’ report. Detailed
scrutiny will often establish errors of fact or analysis—and sometimes plain predisposition as in R. v
Camden LBC, Ex p. Cran20, where the response to consultation was held to be fatally flawed:

‘‘Taken in isolation the reports to members appear to be balanced and objective, but the more
familiar one becomes with the papers as a whole the more the impression is dispelled. Council

16 R. v The Secretary of State for the Environment and William Morrison Supermarkets Plc, Ex p. Kirkstall Valley Campaign Ltd, above, at 1058. See
also Allinson v General Medical Council [1894] 1 Q.B. 750; R. v LCC, Ex p. Akkersdyk [1892] 1 Q.B. 190; and Hannan v Bradford Cpn, above.

17 Contained in Sch.1 to the Local Authorities (Model Code of Conduct) (England) Order 2001, SI 2001/3575.
18 See n.109 above, para.[14].
19 R. (on the application of Richardson) v North Yorkshire CC [2003] EWCA Civ 1860; [2004] L.G.R. 351 para.75, reversing the contrary

conclusion of Richards J. at first instance.
20 [1996] L.G.R. 8 at 73 and 74. See also R. (on the application of Chelmsford Car & Commercial Ltd) v Chelmsford BC [2005] EWHC 1705

(Admin), where an inadequate comparative analysis had been made of two competing sites.
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members are busy; meetings are held in the evening and last, so far as the evidence goes, two
or three hours. There are large agendas to get through. Reports are many (20 or more in
most of the meetings with which this case is concerned), often accompanied by even longer
appendices. Members rely on officers to produce fair, accurate and objective summaries. It is
not sufficient to leave members to ferret out some point of significance or to discover some
imbalance in the report from studying an appendix. One cannot expect perfection in the field
of local government administration—or in any other—but affected citizens and representative
organisations are entitled to expect objectivity in those whose duty it is to convey to decision
makers what they have suggested’’.

‘‘My assessment is that [two residents’ organisations] were not treated fairly; what they had to
say was not considered with a receptive mind at officer level and this can only have affected the
approach of members. Even submissions which on examination are believed to be unsound
are entitled to receptive consideration and objective reporting. . .’’

59. There are of course practical problems for a court in evaluating officers’ reports. As McCullough
J. put it in Ex p. Cran:

‘‘Even in relation to what one might call bare statements of fact in a report, what can at first
appear to the layman to be unwarranted may, on inquiry and after reference to a number of
other documents, be shown to be tenable, or even demonstrably sound. To spend half an
hour looking at two paragraphs in a report which the committee members to whom it was
addressed probably considered in a minute risks turning an application to quash a decision on
the ground that it was taken unlawfully into a retrial of its merits’’21.

60. The judgment in Georgiou22 has drawn my attention to an unreported Court of Appeal decision,
R. v Selby DC, Ex p. Oxton Farms23, where a challenge based on the alleged deficiency of an officers’
report was rejected. There are two useful passages. The first is from Pill L.J.’s judgment:

‘‘It is important that those who make determinations under the [planning acts are familiar with
ss 70(2) and 54A of the [Town and Country Planning Act 1990] and apply the test imposed by
parliament. It follows that a planning officer reporting to and advising council members who
are to make a relevant decision must keep the test in mind in the information and advice he
provides and in the manner in which he provides it. Clear mindedness and clarity of expression
are obviously important. However that is not to say that a report is to be construed as if it
were a statute or that defects of presentation can often render a decision made following its
submission to the council likely to be quashed. The overall fairness of the report, in the context of the
statutory test, must be considered. It has also to be borne in mind that there is usually further opportunity
for advice and debate at the relevant council meeting and that the members themselves can be expected to
acquire a working knowledge of the statutory test’’ (emphasis added).

Judge L.J. added this:

‘‘The report by a planning officer to his committee is not and is not intended to provide a
learned disquisition of relevant legal principles or to repeat each and every detail of the relevant

21 ibid. at 28.
22 See n.99 above.
23 April 18, 1997.
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facts to members of the committee who are responsible for the decision and who are entitled
to use their local knowledge to reach it. The report is therefore not susceptible to textual
analysis appropriate to the construction of a statute or the directions provided by a judge
when summing up a case to the jury. From time to time there will no doubt be cases when
judicial review is granted on the basis of what is or is not contained in the planning officer’s
report. This reflects no more than the court’s conclusion in the particular circumstances of
the case before it. In my judgment an application for judicial review based on criticisms on [sic] the
planning officer’s report will not normally begin to merit consideration unless the overall effect of the report
significantly misleads the committee about material matters which thereafter are left uncorrected at the
meeting of the planning committee before the relevant decision is taken’’ (emphasis added).

61. In Georgiou three of the four grounds of challenge concerned in one way or another the
sufficiency of the information given to the planning committee for the purpose of reaching decision
relating to the grant of planning permission and listed building consent. Richards J. accepted that:

‘‘a sensible and practical approach must be adopted towards officers’ reports and too much
should not be expected of them’’.

Since there were material deficiencies in the officers’ report in several respects, and since nothing
said at the committee meeting altered the position revealed by those deficiencies, the judge felt able
to quash on the ground that there had been a failure to place adequate information before members.
This was held not to be a departure from the reasoning in Ex p. Oxton Farms, but merely ‘‘an
application of that reasoning to the particular facts of this case’’24.

62. In the Hereford case25 Elias J. said that:

‘‘No doubt in most cases where it is undisputed that the authority has acted on the basis of
the report, a statement from the planning officer can be taken to reflect the views of the
members. However, that does not seem to me to be appropriate where there is ambiguity in
the report and the question is whether the members were acting on a particular premise or
understanding of the report or not. In such cases either the Chair should provide the relevant
witness statement, or if the planning officer does it, he should be reporting views directly
expressed to him by the members. Even where the Chair provides the additional witness
statement, it will not be enough for him to give his own understanding; it is the understanding
of all the members which is material and which will need to be addressed. As Stanley Burnton
J pointed out in Nash26, it is highly desirable, and in some cases may be necessary, for each
member of the committee to subscribe to the reasons given’’.

63. In Richardson v North Yorkshire CC 27 the Court of Appeal endorsed a remark of Sullivan J. in Ex
p. Fabre 28:

‘‘. . .one is concerned with the members’ reasons not the planning officer’s, but where a
planning officer makes a recommendation which is followed by the members, the reasonable

24 ibid. para.[69].
25 See n.66 above, para.[50].
26 Nash v Chelsea College of Art and Design [2001] EWHC (Admin) 538.
27 See n.19, 2nd series above, para.[35].
28 R. v Mendip DC, Ex p. Fabre (2000) 80 P. & C.R. 500 at 511.
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inference is that the members did so for the reasons advanced by the officer, unless of course
there is some indication to the contrary’’.

Even where there are indications to the contrary, as on the facts of Richardson, the court will
sometimes, as it did in that case, strain to uphold the decision, even in a situation described by the
judge at first instance as being ‘very unsatisfactory’ 29.

Error of fact

64. Here the issue is whether a decision reached on an incorrect basis of fact can be challenged on
an appeal limited to points of law. As Carnwath L.J. observed in E v Secretary of State for the Home
Department 30:

‘‘This apparently paradoxical question has a long history in academic discussion, but has never
received a decisive answer from the courts’’.

The position now confirmed in E is as follows:

‘‘In our view, the time has now come to accept that a mistake of fact giving rise to unfairness
is a separate head of challenge in an appeal on a point of law, at least in those statutory contexts
where the parties share an interest in co-operating to achieve the correct result. . ..Without
seeking to lay down a precise code, the ordinary requirements for a finding of unfairness
are. . ..First, there must have been a mistake as to an existing fact, including a mistake as to the
availability of evidence on a particular matter. Second, the fact or evidence must have been
‘established’, in the sense that it

was uncontentious and objectively verifiable. Thirdly, the appellant (or his advisers) must not
have been responsible for the mistake. Fourth, the mistake must have played a material (though
not necessarily decisive) part in the [decision-maker’s] reasoning’’31.

65. Although the decision was not expressed to be of general application, nor to extend to planning
law in particular, it is hard to see why it should not so apply. Indeed, as Carnwath L.J. recognised
in his judgment32, the trail was blazed in this area by a number of planning cases33. As restated in
Machado, where error of law is shown, then ‘‘unless a legally correct approach would inevitably have
produced the same answer, the appeal will succeed’’34.

66. In the very recent case of R. (on the application of Weir) v Camden LBC35, Camden granted planning
permission for a restaurant and flats in Shelton Street in Covent Garden, where the boundary with

29 para.[38].
30 [2004] EWCA Civ 49; [2004] L.G.R. 463 para.[44].
31 para.[66].
32 paras [58]–[59].
33 Hollis v The Secretary of State for the Environment (1984) 47 P. & C.R. 351; Jagendorf v Secretary of State for the Environment [1987] J.P.L. 771

and Trustees of the Bristol Meeting Room Trust v Secretary of State for the Environment (December 13, 1989, unreported), together with the Court of
Appeal decision in Simplex GE (Holdings) Ltd v The Secretary of State for the Environment (1989) 57 P. & C.R. 306, and the dicta (by Lord Slynn
in particular) in R. (on the application of Alconbury Developments Ltd) v The Secretary of State for the Environment, Transport and the Regions [2003] 2
A.C. 295.

34 See n.34 above, para.[16].
35 [2005] EWHC 1875 (Admin). Although E v Secretary of State for the Home Department was cited to the Court, the judgment in Weir

deals with the matter as the omission of a relevant consideration, the approach adopted to both errors of fact and law in R. v Parliamentary
Commissioner for Administration, Ex p. Balchin [1997] J.P.L. 917 at 928–9.
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Westminster runs down the middle of the road. Westminster objected inter alia on grounds of impact
on highways and amenity, but their representations were lost by Camden officers, who told their
members that Westminster had not objected. Collins J. rejected the argument that all the issues raised
by Westminster had been considered by Camden in any event. In the circumstances of the case the
status of the objector could make a difference, and indeed members may have placed weight on the
fact that they had been told that the neighbouring planning and highway authority had not objected.
This is a refreshingly sensible outcome in a case which could have gone either way.

Reasons

67. In South Bucks DC v Porter (No.2)36, the House of Lords re-stated the scope of the duty of the
Secretary of State and the Planning Inspectorate to give reasons. Lord Brown made clear his lack
of enthusiasm for reasons challenges, and it may be supposed that this creative strand of planning
jurisprudence has little scope for growth. That certainly is the message of Sedley L.J., delivering the
judgment of the Court in the Sainsbury’s case37:

‘‘We bear in mind, too, that it is not the court’s task to rescue executive government by reading
into decisions something more coherent or less legally vulnerable than, on a fair reading, is
there. Equally it is not for the court to strike down a decision which, whilst it could and
probably should have been better expressed, is intelligible and free from the kinds of error and
deficiency instanced in Porter’’.

68. But there have been three important new cases, and one restatement of a sometimes forgotten
principle. The first is R. (on the application of Wall) v Brighton and Hove CC38, where the High
Court considered the first challenge brought for a breach of article 22 of the GDPO39—the duty
to give a summary of reasons for the grant of planning permission. The planning committee had
followed its officer’s recommendation in granting planning permission but had not stated any reasons
in the notice of permission. This was a clear breach of Art.22. Although the claimant had suffered
no prejudice, Sullivan J. quashed the grant of planning permission. He distinguished the case from
reasons challenges to inspector’s decisions letters where the statute requires prejudice to be shown.

69. The second is R. (on the application of Chesnell) v Richmond upon Thames LBC40, where it was held
that great care should be taken to provide reasons for a determination to grant planning permission;
and that where the matter was not clear-cut, it was insufficient simply to refer to the report of the
planning officer. Good administrative practice would be for a summary of reasons to be attached to
each case.

70. The third is the Court of Appeal’s judgment in Tenby Harbour case41. The issue was the dry
one whether, in adopting the Pembrokeshre County Council (Tenby Harbour) (Controlled Area)
(Vehicle Use) Terms and Directions 2003 the council acted lawfully within the powers derived from
s.14 of, and Sch.2 to, the Harbours Act 1964, at least so far as the directions extended to a raised

36 [2004] UKHL 33; [2004] 1 W.L.R. 1953. Anomalously the law reporters’ decisions mean that the trio of most cited House of Lords cases
on planning appeals, Save Britain’s Heritage v Number 1 Poultry Ltd [1991] 1 W.L.R. 153, Tesco Stores Ltd v The Secretary of State for the Environment
[1995] 1 W.L.R. 759, and Porter (No.2) will never reach the official law reports.

37 The First Secretary of State v Sainsbury’s Supermarkets Ltd [2005] EWCA Civ 520 para.[24].
38 [2004] EWHC 2582; [2005] J.P.L. 807.
39 The Town and Country Planning (General Development Procedure) Order 1995, as amended.
40 [2005] EWHC 134 (Admin).
41 See n.55 above.
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terrace in front of a house owned by the appellants at Castle Hill in Tenby. The directions could
only be justified if they could be shown to have been adopted for one or more of the purposes
identified in Sch.2 of the 1964 Act, in other words for harbour operational purposes. The claimant
argued that the directions were primarily adopted for a different purpose, namely to alleviate the
congestion, and improve pedestrian safety, in the centre of Tenby. The Court of Appeal held that
the effect on harbour operations, ‘‘whilst not negligible, was ultimately a collateral consequence of
the decisions to adopt the directions’’, as evidenced by the contemporaneous documentation; and
therefore the directions were ultra vires42. The council sought to introduce fresh evidence that in
reality the directions were adopted because of harbour operational considerations. The Court of
Appeal set out the principles to be applied to determining the reasons for the decision in that case:

‘‘58. . . .First, the primary source for identifying the reasons for the decision to adopt the
directions must be found in the directions, the decision, and the report. . . Secondly, where
there is any ambiguity in the reasons, that ambiguity can be resolved by reference to evidence,
provided that the evidence is credible and authoritative. This makes it inherently unlikely that
evidence of the relevant debate or discussion would normally be admissible. It also means that reasons
which could have been, but were not, in the decision-makers’ minds are immaterial. . . .Thirdly, it would
require exceptional circumstances before the court was prepared to entertain evidence of any
other nature to enable reasons to be given for a decision’’. New evidence was held admissible
to show what was meant by the ‘town centre’, an imprecise expression to outsiders, but not
evidence to afford new and arguably lawful grounds for the directions, when the stated reasons
for recommending and adopting the directions were ultra vires.’’

The Court of Appeal cited the (still under-appreciated) judgment of the Court of Appeal in Ermakov43

that:

‘‘The cases emphasise that the purpose of reasons is to inform the parties why they have won
or lost and enable them to assess whether they have any ground for challenging an adverse
decision. To permit wholesale amendment or reversal of the stated reasons is inimical to that
purpose. Moreover, not only does it encourage a sloppy approach by the decision-maker, but
it gives rise to potential practical difficulties. In the present case it was not, but in many cases
it might be, suggested that the alleged true reasons were in fact second thoughts designed to
remedy an otherwise fatal error exposed by the judicial review proceedings. . .’’.

71. The last case on reasons is the Cherwell DC case44, where complaint (though not formal challenge)
was made that the First Secretary of State had failed to give reasons why he had used the NPD
procedure in Circular 18/84 rather than applying for planning permission under s.299 of the Act. As
Dyson L.J. said, in a passage of wider general application than to the Crown alone, and with which
Munby J. agreed:

‘‘71. . . .In my view, such a challenge could not in any event succeed. There is no basis in
law for requiring the Crown to provide reasons for adopting one lawful procedure rather than
another lawful procedure’’.

42 para.[44].
43 R. v Westminster CC, Ex p. Ermakov (1997) 95 L.G.R. 119 at 137. On the same issue, see also Hereford Waste Watchers Ltd, above, paras

45–48; Machado, above, paras [17]–[21].
44 See n.11 above.
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Striking out

72. It is anomalous that, whilst permission is needed to bring proceedings for judicial review of a local
authority’s planning decision, no such permission is needed to challenge under s.288 of TCPA 1990
a decision by the Secretary of State (or the Inspectorate) to grant planning permission on an appeal
or call in. At last developers have woken up to their ability to strike out unmeritorious challenges.
In Morbaine Ltd and First Secretary of State45 the developer applied to strike out challenges brought by
a rival property development company (‘‘M’’) and an individual (‘‘R’’) against the decision of the
First Secretary of State to grant L planning permission, or in the alternative for summary judgment
against M and R. M had lodged no objection to the planning application, took no part at the
inquiry and had no proprietary interest in any land affected by the development. R who lived near
the application site had lodged objections to the planning application, although she took no part in
the public inquiry. L argued that neither claimant was an aggrieved person within s.288; that the
applications were out of time; and that the grounds had no reasonable prospect of success. It was held
that M’s commercial opportunism fell short of being the interest which had to be shown46. So far as
R, the court came to no firm conclusion regarding her standing. Although the delay was short and
had occasioned no prejudice to L, the circumstances did not excuse late service of their claims on
the First Secretary of State and the local planning authority, which in any event had no real prospect
of success. Therefore judgment was entered against M and R47.

73. A similarly successful strike-out was upheld in the Eco-Energy case48. The claimant, a limited
company formed after the public inquiry, was held not to be a person aggrieved under s.288 of
the Town and Country Planning Act 1990, because the option it had sought to acquire from a
person with an interest in the land was legally defective, and it was too late to raise arguments based
on equitable estoppel/ constructive trust, or to achieve out of time substitution of an alternative
claimant. The judgment is principally of interest for its purported re-iteration of the test in Times
Investments49. Buxton L.J. said:

‘‘7. . . .the upshot of that authority (which of course is binding on us) is that persons aggrieved
under s.288 are either (1) the appellant in the planning process, or (2) someone who took a
sufficiently active role in the planning process,—that is to say, probably a substantial objector,
not just somebody who objected and did no more about it—or (3) someone who has a relevant
interest in the land’’.

In Times Investment and Eco-Energy the Court of Appeal were considering applications by those
claiming a relevant interest in the land and seeking to obtain a planning permission, and therefore
solely with the last of the three categories. They were not directly concerned with the position
of those opposed to the grant of planning permission, and Buxton L.J.’s restrictive approach to
the second category goes some way beyond anything said (even obiter) in Times Investments and is
inconsistent with other authorities, albeit at first instance. Therefore there remains scope for legitimate

45 [2004] EWHC 1708 (Admin),.
46 No reference was made to the adventitious challenge in Laing Homes Ltd v The Secretary of State for Transport, Local Government and the

Regions, Fareham BC and Pelham Homes [2002] EWHC 1967 (Admin); [2003] J.P.L. 559 paras 78–79.
47 For an unusual, successful, strike out brought by wrongly conjoined Third and Fourth Defendants, see R. (on the application of Sweet) v The

First Secretary of State, Somerset CC, English Nature and Somerset Wildlife Trust [2004] EWHC 2365 (Admin); [2005] J.P.L. 703.
48 Eco-Energy (GB) Ltd v First Secretary of State [2004] EWCA Civ 1566; [2005] J.P.L. 1079.
49 Times Investments Ltd v Secretary of State for the Environment [1990] 3 P.L.R. 111.
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argument about the qualifying test for the second category, and in particular what constitutes ‘‘a
sufficiently active role in the planning process’’50.

Committee voting

74. And now a case where an incompetent officer succeeded in twisting his planning committee’s
knickers. In the Tromans case51, the local planning authority asserted that the voting was 7:6 in
favour of the grant of permission, but the claimants counted the votes as being six in favour and
seven against. The claimants raised the matter at the meeting, and two parish councillors approached
the planning officer and asked for a recount. It was held unfair that the query raised had not been
communicated to the chairman or to the committee for a decision to be taken as to how to deal
with the matter. The Court of Appeal differed from the first instance judge, on somewhat of a
technicality:

‘‘17. . . .[The chairman] might have decided that the votes were so clearly cast in favour of the
motion that there was no need to verify the votes. But she might have decided that it would
be wise to verify the voting. Her witness statement does not tell us what she would have done if Mr
Garbett had told her of the query at the time. Since we cannot therefore be sure that she would have
adhered to the vote as recorded, it seems to me that the appellants have established an unfairness which
entitles them to the relief that they claim’’ (emphasis added).

Costs and Funding

75. It is fitting to end with costs. The vexed question of recovery of a second set of costs (usually by
developer second defendants) had been repeatedly revisited. A new angle is thrown on the matter by
H.H.Judge Rich Q.C.’s invocation in Hamsher52 of CPR 44.3.5(b), thus providing a way round the
principles (expressly stated not to be rules) set by the Bolton case53. He held that such costs should be
limited ‘‘to such period when the developer can properly consider it reasonable to continue to take
part in the proceedings in order to protect his stance’’. This is in effect the same approach followed
by Sullivan J. in Wainwright54, though in the later case there was no reference to the CPR.

76. So far as court challenges are concerned, it is commonplace for a front-person to be sought so
that the proceedings can benefit from public funding, and from effective immunity in costs if the
challenge fails. A challenge to the locus standi of a local resident of Rugby failed in Edwards55. What
makes the case unusual is that the leading campaigner had publicly pledged to ‘‘carry on the battle
using legal aid’’, and was reported as saying:

50 In Times Investments reference was made to Turner v Secretary of State for the Environment (1974) 28 P. & C.R. 123, 139 (‘‘any person who,
in the ordinary sense of the word, is aggrieved by the decision, and certainly any person who has attended and made representations at the
inquiry’’); see also Laing Homes Ltd v The Secretary of State for Transport, Local Government and the Regions, above, for a full review of the s.288
authorities. There is also uncertainty concerning the test for standing where an applicant seeks to challenge a planning permission by way
of judicial review: see for example the contrasting views expressed at first instance and in the Court of Appeal (obiter) in R. v North West
Leicestershire DC, Ex p. Moses [2000] J.P.L. 733; [2000] J.P.L. 1287, 1300. In Moses at 739 and 741 Scott Baker J. agreed with a comment of
Jowitt J. in R. v Legal Aid Board, Ex p. Bateman [1992] 1 W.L.R. 711,720 that ‘‘although the problem of definition is elusive, common sense
should enable one to identify a sufficient interest when it presents itself. Like the horse which is difficult to define but not difficult to recognise
when one sees it’’.

51 R. (on the application of Tromans) v Cannock Chase DC [2004] EWCA Civ 1036; [2004] L.G.R. 735.
52 Hamsher v The First Secretary of State and Triyoga (UK) Ltd [2004] EWHC 229 (Admin); [2005] J.P.L. 491. CPR 44.3(4)(a) requires the

court to have regard in relation to orders about costs to, inter alia, ‘‘the conduct of the parties’’, and CPR 44.3(5)(b) defines ‘‘conduct of the
parties’’ as including ‘‘whether it was reasonable for a party to raise, pursue or contest a particular allegation or issue’’.

53 Bolton MBC v The Secretary of State for the Environment (Practice Note) [1995] 1 W.L.R. 1176.
54 Wainwright v North West Development Agency and Secretary of State for Trade and Industry [2005] EWHC (Admin).
55 R. (on the application of Edwards) v Environment Agency [2004] EWHC 736 (Admin).
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‘‘I’m too rich [to get legal aid], because I own my own house, so someone in Rugby has to
come forward who feels strongly enough to take the case forward under the legal aid scheme’’.

Keith J. said that:

‘‘13. . . .it is difficult to resist the inference that Mr Edwards has been put up as a claimant in
order to secure public funding of the claim by the Legal Services Commission. . .when those
who are the moving force behind the claim believe that public funding for the claim would
not otherwise have been available’’.

Rejecting an argument that, because Mr Edwards had taken no part in the early stages of the
campaign, the judge said:

‘‘16. . . .You do not have to be active in a campaign yourself to have an interest in the scheme.
If the consultation exercise ends with a decision which affects your interests, you are no less
affected by that decision simply because you took no part in the exercise but left it to others
to do so’’.

The claim of abuse of process also failed, the court finding that the Legal Services Commission must
be taken to have addressed the question of whether granting a funding certificate would be an abuse
of the system under which cases are selected for public funding, and have decided it would not.

77. In the Addendum to his judgment in the final round of Burkett 56, Brooke L.J. cited para 4 of
the 1998 Aarhus Convention (ratified by the UK since judgment was given) that judicial procedures
should not only be such as allow members of the public to bring environmental challenge to acts of
public authorities, but should also not be ‘‘prohibitively expensive’’. This provision of the Aarhus
Convention is reciprocated in relation to EIA-related issues in the new Art.10a inserted into the
EIA Directive 85/337/EEC by Art.3 of Directive 2003/35/EC, which requires review procedures
to be ‘‘fair, equitable, timely and not prohibitively expensive’’57. Brooke L.J. expressed concern at
the way in which prescribed rates of pay in publicly funded work have been frozen at a very low
level since April 1996, and his judgment concluded by referring to the position of an unprotected
claimant in a public interest challenge, who if unsuccessful ‘‘may have to pay very heavy legal costs
to the successful defendant, and that may be a potent factor in deterring litigation directed towards
protecting the environment from harm’’58.

78. This was precisely the issue to which the Court of Appeal, including the same Brooke L.J.,
returned in Corner House59. It cannot be long before the new Corner House guidelines on cost-capping
pre-emptive orders are raised in an environmental challenge, where not infrequently (a) the issues
raised are of general public importance; (b) the public interest requires the issues to be resolved; (c)
the applicant has no private interest in the outcome of the case; (d) the claimant has a real prospect of
success in the proceedings; (e) having regard to the financial resources of the two sides it is fair and
just to make the order; and (f) if the order were not made the claimant would probably discontinue

56 R. (on the application of Burkett) v Hammersmith and Fulham BC [2005] J.P.L. 525.
57 An equivalent obligation applies to decisions taken under the IPPC licensing system, see the new Art.15a (entitled Access to Justice) inserted

by Article 4 of Directive 2003/35/EC into Directive 96/61/EC. According to para.3.19 of the ODPM Consultation Paper The draft Town and
Country Planning (Environmental Impact Assessment) England (Amendment) Regulations 2005 (March 2005) ‘‘It is considered that the current judicial
review procedures are sufficient to satisfy the main Article 10a requirement for the public to have access to a review procedure. . .’’. This leaves
the question: how expensive is ‘‘prohibitively expensive’’?.

58 R. (on the application of Burkett) v Hammersmith and Fulham LBC, above, paras [13], [79] and [80].
59 R. (on the application of Corner House Research) v The Secretary of State for Trade and Industry [2005] EWCA (Civ) 192; [2005] 1 W.L.R. 2600.
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the proceedings and would be acting reasonably in so doing. And about time too, some of us would
say, though defendants may be aghast at the suggested limitation of £1,000 to their recoverable costs
of resisting the making of a PCO, and £2,500 in the case of an unsuccessful renewal application60.
I share the view expressed by others that ‘‘What surely matters is the extent of the public interest
served by the issue being determined, rather than the complete absence of a private interest in its
outcome’’61. In Weir v The Secretary of State for Transport62, it was held that Corner House only dealt
with public law challenges, and that in a private law action the existence of a private interest in
the outcome of the litigation does not deprive the court of jurisdiction to make a Protective Costs
Order, though such orders are likely to be even more rarely made.

79. So far as costs for appellants at public inquiries, it is not generally recognised that legal aid funding
is available in exceptional cases. The criteria are that:

1. The client must be financially eligible
2. The case must pass the relevant funding criteria in the Funding Code
3. There must be no other source of funding available; and
4. Either:

ž There is a significant wider public interest in the case; or
ž It is of overwhelming importance to the client; or
ž Without representation it would be practically impossible for the client to take part, or

there would be obvious unfairness in the proceedings.

80. Such exceptional funding for an appellant at a public inquiry has now been granted on a number
of occasions to gypsies, following the conclusion of Baroness Scotland, the Minister to whom the
matter was referred in two instances in 2001, that the applications for funding satisfied the final head
in the above list:

‘‘as both clients are functionally illiterate and their cases are likely to be complex, it would be
practically impossible for them to take part without representation’’.

In both cases inspectors allowed the appeals, though in the case of Mrs Porter the Court of Appeal
tried hard to remove her planning permission. Given the new emphasis on equality of arms, flowing
from the Aarhus Convention and the McLibel case63, it cannot be long before the question of public
funding for objectors at certain planning inquiries will need to be revisited.

81. In this context the Thames Gateway Bridge Inquiry in which I am currently engaged has
set a new precedent. The Mayor of London, effectively the promoter of the scheme, has made
available £50,000 to objectors (who include not only local residents but also Friends of the Earth
and Transport 2000) which has enabled them to obtain half a dozen consultants’ reports on matters
such as transport economics, health impacts and job-creation. Will other promoters follow suit, and
if they don’t, how is the question of inequality of arms to be faced? As I said at the outset, yes, it is
all getting more complicated.

60 ibid. paras [78]–[79].
61 David Hart Q.C. in a Lawtel commentary on the case, 28/4/2005; Whitfield ‘‘Protective costs orders in judicial review proceedings’’ Legal

Action (May 2005) 31 suggests a test of whether the private interest is sufficient to justify the litigation economically.
62 [2005] EWHC 812 (Ch); see also King v Telegraph Group Ltd [2004] EWCA Civ 613; [2005] 1 W.L.R. 2282.
63 Steel and Morris v UK Appn. No.68416/01; [2005] E.H.R.L.R. 301.
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